After explaining the facts of the case in more detail, this Note will set out the history of the Games, Cuban internal affairs, and United States foreign policy toward Cuba, and will describe the relevant law, the Trading With The Enemy Act (TWEA), 3 by which the United States has applied an embargo against Cuba. The embargo affects informational material such as television sports broadcasts. In addition, this Note will review the constitutional implications for free speech and separation of powers which were raised by the TWEA. An analysis of the court's reasoning in Capital Cities/ABC will show why judicial def-erence to the Office of Foreign Assets Control (OFAC) is appropriate in the situation of live coverage of the Games and does not offend First Amendment rights or due process rights. Nevertheless, ABC did televise portions of the 1991 Games, illustrating the subtle interplay between the judicial and executive branches of government in the foreign policy arena.
The case arises as a result of a bid by ABC television to the Pan American Sports Organization (PASO) for live broadcasting rights for the 1991 Games to be held in Cuba. 4 PASO granted the rights to ABC for $8.7 million with the express understanding that approximately seventy-five percent of this sum, $6.5 million, would be passed through to Cimesports, S.A., the Cuban host organizer of the Games. 5 Because an embargo under the TWEA is in effect against Cuba, the Treasury Department requires a specific license for such a transaction. 6 In a letter dated June 12, 1989 to OFAC, ABC applied for "a license covering all necessary transactions involving Cuba in connection with the television coverage and transmission of the 1991 Pan American Games."
7 OFAC responded that a specific license was necessary. ABC believed the transaction did not require a specific license and furthermore thought the requirement was contrary to the intent of the Berman Amendment to TWEA.
8 ABC thought that a general license for travel connected with news gathering should be granted. 9 OFAC agreed to grant ABC a license if royalty payments were made into a blocked account, 0 and if travel expenses were kept to a minimum. In addition, OFAC defined sports broadcasts as entertainment and not news, but agreed to extend ABC a news gathering general license if no royalty payment were made. The only other choice for ABC, according to OFAC, was to import videotapes of the Games, providing that ABC did not pay for services in connection with the production of such tapes. The effective result was that OFAC denied the request because the transaction would result in a very substantial payment to Cuba, contrary to the current foreign policy of the United States." ABC decided that none of those alternatives was satisfactory and instituted suit.
II. THE PLAYERS: HISTORICAL BACKGROUND OF THIS CASE
A brief explanation of the history of the Pan Am Games, the recent history of Cuba, and the United States' foreign policy regarding Cuba will establish the context for Capital Cities/ABC v. Brady. 12 
A. The Pan American Games
The idea of Pan American Games was conceived in 1932 during the Los Angeles Olympic Games, but the first officially sanctioned Pan Am Games did not take place until 1951.1" World politics interfered from the start. the Olympic Games to be hosted by Finland were cancelled because of the war in Europe. As a result, plans were made to organize another Pan Am Games as a substitute "to reward American athletes who had trained for the Olympics" 16 and to "solidify relations of the Americas."17
Cuba indicated an interest in staging the games. The games did not occur, however, and American athletes participated in a national week of sports instead. Organization was attempted again in 1942, but the United States withdrew because of war involvement. Avery Brundage expressed the goals of the Pan Am Games when he wrote in 1942:
After the last great war, revulsion from the horrors of conflict and the chicanery of politics, and the desire for something clean and honest, something idealistic and inspiring, led to a tremendous worldwide sport development. The same thing will occur after the present conflict ceases, and those who have worked to keep the fine spirit of amateur sport alive will be hailed as patriots of the highest rank.'
In 1951, the first Pan Am Games took place in Buenos Aires. They have been held every four years since with the most recent Games in 1991. 19 In that event a United States team competed with teams from 39 other countries in North, Central, and South America. 20 Although the host country of the Games may benefit politically from the interaction with other countries, economists hold differing views regarding the financial impact on host locations of sports events. 21 Indianapolis, host city of the 1987 Games estimated the economic impact to be $175 million for the 21-day event.
22 It has been recently reported, however, that the 1987 Pan Am Games were able to break even only because creditors forgave $736,000 in debts. 23 Nevertheless, some Indianapolis officials believe there have been big benefits in public relations and image making "that go beyond bottom line numbers. Cuban participation in the Games has been frequently interrupted by political expressions. At the 1971 Games a scuffle between Canadian, American, and Cuban athletes developed into a melee in which several were injured. Later at that event chaos broke out again when several Cubans attempted to defect into the "no man's land" in the center of the track and field stadium. Four Cubans managed to defect, and two who were prevented from doing so committed suicide. At the 1975 Games the water polo match between Cuba and the United States erupted into a brawl.
2 6 When the 1987 Pan Am Games were held in Indianapolis, relations with Cuban organizers and athletes were sometimes strained. "A small plane flew over the opening ceremonies, trailing a banner that urged Cuban athletes to defect and gave a phone number for assistance.''27 Leaflets were circulated that said, "Cuban brothers, welcome to the land of freedom. In 1980 the Mariel Boatlift brought 125,000 Cubans to the United States. At the present time the United States allows the immigration of only political prisoners and their families and as many as 20,000 other Cubans a year. In 1990, after 30,000 Cubans had completed the paperwork to emigrate to the United States, Castro urged the United States and other European countries to send visas and boats to pick up the emigrants. In addition, Cuba has lowered the age limit for citizens permitted to travel outside Cuba to men over age 55 and women over age 50. 52 The State Department has indicated there are no plans to change immigration policy to allow a new mass exodus of Cubans .
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Cuba has suffered economic decline and serious internal political problems.
5 4 Many food items are rationed and there are severe restrictions on the sale of household items, clothing, and electrical appliances. Castro has warned his country of hard times to come when the Cuban economy would be very bleak. 55 Castro fans the flames of Cuban nationalism in order to divert attention from Cuba's internal diffi-51. Purcell, supra note 37, at 119. include: to influence a country's policies or government; to punish a country for its policies; or to indicate a symbolic protest of a country's policies." Debate centers around embargo effectiveness. 65 The actual rationale for the particular embargo is often difficult to discern and the extent to which the embargo contributes to change is difficult to measure. 66 In the past it has been argued that the United States should lift the economic embargo against Cuba and take steps to normalize relations. 67 66. Id. at 1171-2. A comprehensive study by Hufbauer and Schott which evaluated the effectiveness of sanctions against specific foreign policy objectives. To measure success the study considered "the extent to which the policy outcome sought ... was in fact achieved" and "the contribution made by sanctions to a positive outcome." Id. at 1172. The result was that in the sixty-two cases since 1945 in which the United States was the sanctioning country, the success rate was about 40%. The success rate declined somewhat in recent years in the areas where the United States was seeking modest policy results. This is due to two factors: recent targets are less dependent on trade with the United States and other countries, such as the Soviet Union, have stepped forward to assist the target countries. The mood of Congress does not appear to be particularly sympathetic either. In 1989 Congress moved to tighten the embargo against Cuba with the passage of a bill that would bar foreign subsidiaries of United States companies from trading with Cuba. This action "closes a loophole" and brings additional economic pressure to force reform in Havana. 
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D.. Constitutional Implications
The restrictions set out in the Regulations raise free speech questions. Because the context in which these Regulations operate is that of foreign affairs, questions relating to separation of powers are also raised. "The mere incantation of 'national emergency' cannot ... sound the death-knell of the Constitution.
' " ' Therefore, these restrictions must be carefully measured by Constitutional standards.
First Amendment Free Speech
The First Amendment provides that "Congress shall make no law .. . abridging the freedom of speech, or of the press .... ''102 When government abridges free speech, its reasons for doing so may be in one of two broad classes: because of its content or because the government wants to avoid some evil unrelated to the speech content that is merely an incidental byproduct. The closing of a channel of free speech must be narrowly tailored to serve a significant governmental interest. The government's restriction of speech must be "no greater than is essential to the furtherance of that interest.' The Court reaffirmed that "a regulation of the time, place, or manner of protected speech must be narrowly tailored to serve the government's legitimate contentneutral interests but .. . need not be the least-restrictive or least intrusive means of doing so. ' "107 A regulation is narrowly tailored if it ''promotes a substantial governmental interest that would be achieved less effectively absent the regulation."1 0 8 A balance "between the values of freedom of expression and the government's regulatory interests is struck on a case-by-case basis, guided by whatever unifying principles may be found in past decisions."' 0 9 Issues of speech restriction were addressed by the District Court in Capital Cities/ABC as it examined the regulation of television broadcast rights.
Separation of Powers
In Capital Cities/ABC the court's treatment of executive authority considers potential problems of separation of powers. While the Constitution allocates powers to the three branches of government, 110 the actual relationship of the branches may be determined more by practical realities and custom than by formal constitutional language."' A brief examination of the doctrine shows how it is still effective in sorting out the decision-making relationships such as those which will be discussed later in Capital Cities/ABC.
In 1952 Justice Jackson provided a helpful formula for distinguishing situations involving Presidential action and authority:
1. When the President acts pursuant to an express or implied authorization of Congress, his authority is at its maximum, for it includes all that he possesses in his own right plus all that Congress can delegate ... 2. When the President acts in absence of either a Congressional grant or denial of authority, he can only rely upon his own independent powers, but there is a zone of twilight in which he and Congress may have concurrent authority, or in which its distribution is uncertain ... 3. When the President takes measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb, for then he can rely only upon his own constitutional powers minus any constitutional powers of Congress over the matter.
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More recently, in Dames & Moore v. Regan" 3 the Court drew on implicit approval by Congress of an executive practice, long in place and not before questioned. The past practice itself could not give rise to the executive power, but the fact that it was known to and acquiesced in by Congress would give rise to a presumption of consent.
In United States v. Curtiss-Wright' 4 the Supreme Court described the Executive's power in foreign affairs: "In this vast external realm, with its important, complicated, delicate and manifold problems, the President alone has the power to speak or listen as a representative of The Supreme Court has regarded as nonjusticiable any issue clearly committed by the Constitution to another branch of government.
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The court announced a series of factors related to the separation of powers which may make an issue nonjusticible, including a "lack of respect due co-ordinate branches of government" and the potential for "embarrassment from multifarious pronouncements by various departments on one question.''121 The federal government needs to speak with a single, unified voice in foreign affairs.
2 2 This does not mean, however, that certain provisions are out of bounds for judicial interpretation, but rather they call for a mixture of constitutional interpretation and judicial discretion. The courts often decline to decide matters which affect foreign policy, particularly those which might involve separation of powers 
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issues between the President and Congress. Courts will avoid the substantive issues by ruling that the case is not justiciable or raises a political question better addressed by the Congress. 24 References to Presidential foreign affairs power may derive from John Marshall's early characterization of the President as the "sole organ" of foreign policy. 125 "From the beginning, the founders realized that the division of power would operate very differently in two distinctive areas of policy-making-domestic and foreign policy."' 2 6 The "chief executive would have to assume more or less a leading role . .. and by virtue of such a role, possess much more power and influence than the other two branches in [foreign policy]." 127 The historic tension between the branches has resulted in few landmark Supreme Court decisions regarding separation of powers in foreign policy areas.12 When Congress delegates power to the Executive branch and the Executive branch exercises that power for a bona fide reason, the courts do not look behind the exercise of discretion nor apply a balancing test, even when First Amendment interests are at stake. 29 In such cases, the administrative interpretation controls unless it is plainly erroneous or inconsistent with the regulation. 3 0 Courts should not make foreign policy any more than they should make domestic policy, but should not decline to review merely because a case involves foreign relations.1 3 '
IV. THE GAME: THE PLAYERS COME To COURT ABC requested a judgment declaring that 1) the Berman Amendment and/or the Constitution authorized its transaction with PASO; 2) the Regulations were null and void to the extent that they regulate 124. Carter, supra note 61, at 1247. Cf. Baker, 369 U. S. at 211 (noting that "it is error to suppose that every case or controversy which touches foreign relations lies beyond judicial cognizance").
125. Louis HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION, 45. It has sometimes been said that the President has power to conduct foreign relations but not to make foreign policy. That was Madison's view, but President Truman is reported to have said, "I make American Foreign Policy." Id. at 302, n. 24.
126 [Vol. 1:281 the importation of television signals and related informational materials; and 3) the Berman Amendment, the Administrative Procedures Act and/or the Constitution bar the government from initiating any proceeding to prohibit ABC from televising the 1991 Games. 132 In addition, ABC sought an injunction barring the Treasury Department from regulating ABC's televising of the 1991 Games. The main issues were whether the Regulations were so ambiguous as to make judicial deference to the Executive inappropriate; whether the Executive power to regulate speech when dealing with foreign affairs is subject to scrutiny under the First Amendment; and whether certain due process rights were violated.
A. Ambiguity
First, the court considered whether the Regulations were so ambiguous that judicial deference to the executive branch would be inappropriate. The Berman Amendment provides that the President has no authority under the TWEA to regulate or prohibit transactions involving several types of publications, films, photos, "or other informational materials. ' 35 OFAC interpreted the term, "or other informational materials," to exclude live coverage of the Games. ABC argued that judicial deference to OFAC is not appropriate because the term is ambiguous. The court relied on Chevron v. Natural Resources Defense (4) The authority granted to the President in this subsection does not include the authority to regulate or prohibit, directly or indirectly, the importation from any country, or the exportation to any country, whether commercial or otherwise, of publications, films, posters, phonograph records, photographs, microfilms, microfiche, tapes, or other informational materials, which are not otherwise controlled for export . Legislative intent proved meager assistance in determining the meaning of "or informational materials." At the time of the bill's passage, the sponsors recognized an inconsistency with the philosophy underlying the First Amendment and the use of executive authority under the TWEA to restrict films, posters, and phonograph records. The sponsors sought a "free trade in ideas legislation [which] applies the ideal embodied in the first amendment of the Constitution to the 136. 467 U. S. 837 (1984) , reh'g denied, 468 U. S. 1227 (1984 [Vol. 1:281 laws governing ... the movement of information.' 14 4 In Walsh v. Brady1 45 the court noted that the amendment was intended generally to liberalize a perceived need for information exchange, but found no intent to alter the existing hard currency controls that had been developed in national policy regarding a particular country. "Such an intrusion on presidential authority in the field of foreign policy cannot be inferred, particularly where the policy was fully known and well established when the amendment was enacted.' ' 46 The result in Capital Cities/ABC was that the district court found no insight in legislative history as to the precise meaning intended for "or informational materials. '147 Parsing the terms of the regulation, the court considered the dictionary meaning of "materials" and "material" and concluded the term was susceptible to more than one reasonable interpretation.
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Since the phrase was part of a list, the court applied the traditional rule that words in a list should be given a similar or related meaning.1 49 However, this phrase was set apart from the other words in the phrase by the disjunctive "or" which "indicates a congressional intent to broaden, not limit, the preceding class.' '150 The court found that OFAC could reasonably have interpreted the phrase to include a television broadcast.
Finally, the court concluded that there was no reason to render judicial deference inappropriate, "unless such deference is precluded by the First Amendment or unless those Regulations as construed by the agency are so arbitrary and irrational as to violate substantive due process. ' 51
B. First Amendment Arguments
ABC argued that the executive power to regulate speech when dealing with foreign affairs is subject to the same scrutiny and limitations as the First Amendment would impose in the domestic context. Relying on Teague v. Regional Commissioner of Customs, 15 2 the court disagreed. In that case, the addressees of publications originating in North Vietnam and mainland China were required to obtain licenses before being allowed to receive such publications. Instead of applying for licenses, they brought an action claiming their First Amendment rights had been abridged. The court balanced the vital interest of the government in limiting the flow of hard currency, a "weapon in the struggle between the free and communist worlds,"' 5 3 with the limited availability of some publications originating in China, North Korea, and North Vietnam. All publications from those nations were excluded from importation. The court acknowledged that regulation impinges on First Amendment freedom, but that restriction "is only incidental to the proper general purpose of the regulations: restricting the dollar flow to hostile nations."' ,
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The court concluded "that the infringement of first amendment freedoms is permissible as incidental to the proper, important and substantial general purpose of the regulations."' ' 55 In Capital Cities/ABC the court noted that in Teague the Second Circuit "upheld the constitutionality of the Cuban embargo although it entirely prohibited the importation of all 'informational materials,' which is now permitted by the Berman Amendment.'
' 56 Since such restrictions would have been clearly invalid in a domestic context, ABC argued that when dealing with foreign affairs, the same scrutiny should be applied as in domestic contexts. In response, the court relied on Ward v. Rock Against Racism,' 5 7 in which a flexible standard of restriction on First Amendment rights is permitted even in a domestic context.
In Ward the sponsor of a rock concert brought suit against New York City for use guidelines regarding sound equipment and technicians at the bandshell in Central Park. The Court reaffirmed that the regulation of free speech must be narrowly tailored to serve the govern- ment's interests, and that the required tailoring is satisfied if the regulation "promotes a substantial government interest that would be achieved less effectively absent the regulation."" 15 The regulation may not burden more speech than is necessary or regulate in a way in which the burden to the speech does not advance the government's goals. 159 As long as the means chosen are not more broad than necessary, the regulation will not be invalid just because some less-restrictive alternative was not chosen.' 6° The Court held that the guidelines were narrowly tailored to serve the city's interest in avoiding excessive sound and yet left open channels for ample communication. 16 ' In Capital Cities/ABC the district court avoided an overly expansive interpretation of the Berman Amendment with regard to issues of separation of powers and the authority of the Executive to conduct foreign affairs. When the court considered the choice between restriction on First Amendment freedoms or latitude for the Executive in the conduct of foreign affairs, it decided in favor of the Executive.
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C. Due Process
ABC claimed due process violations in the OFAC restrictions in three areas: (1.) discrimination between print and broadcast media; (2.) discrimination between works in existence and works not yet in being; (3.) misapplication of OFAC's own rulings. The applicability of concepts of due process to the exercise of the Executive's power in foreign affairs is not entirely clear.
First, ABC alleged that the Regulations impermissibly. discriminated between print and broadcast media. Richardson v. Simon' 63 was a due process challenge to OFAC Regulations applied to prevent a United States citizen from inheriting from a Cuban relative whose assets were in a blocked account.1 64 The court declared due process was not violated "when the statutory classification, as implemented by the Regulations, is 'the product of a deliberate and rational choice' by Congress. The court refused to be limited by the purposes of the Act which Congress articulated, but also included purposes Congress could reasonably have held. The final disposition of the interests depended on the outcome of the relationship between the United States and Cuba as determined by the Congress and the President.
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In Capital Cities/ABC the court pointed out that OFAC had not permitted either print or broadcast media to pay the Cuban government for exclusive coverage of the 1991 Games. In fact, both media could obtain videotapes by paying appropriate royalties after the tapes were produced, but no royalty payments could be made by either entity to the Cuban government.
16 7 Therefore, there vas no showing of impermissible discrimination between print and broadcast media because ABC was not denied a benefit that was enjoyed by other media. ABC relied on cases in which content-based restrictions outweighed compelling state interest. 16 8 The court found the content-neutral position in Teague to be more analogous; as well as the result because "there is no censorship of selected materials; all publications from the specified nations are treated alike. 169 OFAC was restricting the time, place, and manner of the Games broadcasts, not the content of the broadcasts, and in Teague such regulation was permitted.
Next, ABC argued that OFAC discriminated against works not yet in being. ABC was denied a license to import live broadcast of the Games, but would have been allowed to import a completed version of the Games after the fact.
17 0 The court relied on a line of cases which held that "matters relating to the conduct of foreign relations . . . are so exclusively entrusted to the political branches as to be largely immune from judicial inquiry or interference." 7 '
The Supreme Court has articulated a very low standard for upholding the exercise of executive power, that is, a basis that is facially Lastly, ABC charged that OFAC had misinterpreted its own regulations in determining that ABC's agreement to broadcast the Games did not fall within the general licensing provision for travel related to news gathering. The court found that, unless contrary to the plain language of the regulation, the agency's interpretation was entitled to controlling weight.
7 5 The regulation on its face did not deal with agreements such as ABC's agreement with PASO. The court noted that the regulation was internally consistent with other regulations that expressly exclude telecommunication transmissions from the scope of informational materials, 7 6 prohibit payment of royalties not yet in being, and prohibit payment for television rights.
1 7 8 Therefore, OFAC had not misinterpreted its own regulations.
D. Judgment and Settlement
The district court decided in favor of the Treasury Department. The court held that the refusal of OFAC to license the broadcast agreement between ABC and PASO was consistent with TWEA and the First Amendment. That decision could have been a significant setback for the 1991 Games. However, in December of 1990, following the decision of the District Court, a settlement was reached between ABC and the Treasury Department which will allow ABC to compensate Cuba for goods and services involved in the live broadcast. ' 79 The settlement details are not available to the public. However, ABC was 178. Id. at 5 515.565 (c) (1). 179. Indianapolis Star, Dec. 14, 1990, p. able to broadcast twenty hours of coverage of the competition. 1 8 0 Cuba again won the gold medal in baseball with a win over Puerto Rico, while the United States had to be satisfied with the bronze.
V. CONCLUSION: THE FINAL SCORE
Hosting the Games was a dream realized for Fidel Castro, his symbol that communism is still vital in the Western Hemisphere. While the Games could have some economic benefit, they will not provide a long term solution to the economic or political difficulties in Cuba. Cuba has gained some long-lasting facilities, but most of the benefit will be intangible.
The government's case in Capital Cities/ABC seemed formidible, with the separation of powers issue looming large and tilted toward the Executive in foreign affairs. The President was acting within power specifically delegated to the Executive under the TWEA and its amendments. The Congress had ample opportunity to consider United States relations with Cuba when the TWEA was amended in 1977. At that time the Congress specifically considered the national emergency status of Cuba and allowed for the extention of that status. In this posture, the President has significant strength. Even if Congress were not held to have specifically granted this power to the President, Congress had acquiesced to a long-standing exercise of power by the President. In addition, the court could even have found this case nonjusticiable because of the need for the Executive to speak as the "sole organ" of the nation in this area of foreign policy.
The court worked through the arguments cautiously, deciding only what was necessary, declining to get into larger -issues. The interpretation was found to be not plainly erroneous or inconsistent or offensive to constitutional rights. If the court had considered separation of powers issues regarding the TWEA, then the delegation of authority to the President to regulate Cuban trade could have been deemed a practical, historic, and appropriate action. The court could have found the Presidential power at its maximum, combining all the President's authority with that delegated by Congress. The United States has enjoyed some success with economic sanctions. Involving no violence, embargoes provide a symbolic protest that is politically valuable to President Bush. Changes in Europe, the Soviet Union, and South and Central America strengthen the United States' position because those changes effectively erode Cuba's military threat and Communist prestige. Within the parameters set by TWEA as amended, the United States can continue to use embargo pressure for change in Cuba. Given the present diminished stature of Cuba in relation to other countries and her desperate internal situation, perhaps the time is ripe for a gesture from the United States. Perhaps the opportunity is at hand for a loosening of the embargo to the benefit of both the United States and Cuba.
This case seems to illustrate the delicate position of each branch of government in the area of foreign policy. The Executive branch, through the Treasury Department and OFAC, fought to preserve the embargo set out by Congress against Cuba through court enforcement of TWEA. Nevertheless, after winning, the Treasury Department was evidently willing to negotiate in order to pursue some more limited foreign policy objective. Parties, such as ABC, desiring interaction with Cuba will have to be satisfied with the limited contacts which fit within the Executive's policy goals. Such goals may even vary from time to time.
Capital Cities/ABC is also an illustration of the mix of politics and sport in the Games. Because the details of the settlement are not available, one can only speculate on its meaning. The compromise reached between the parties could signal a shift in affairs between the United States and Cuba; and if so, the Pan American Games will live up to its noble ideal of improved relations in the Americas.
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